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My office represents the Ott family regarding a dispute which has arisen conceming their property
located in or around Tropic. Utah. My clients have already filed suit against the Tropic and East

Fork Inigation Company (hereinafter Tropic) and the Otter Creek Inigation Company (hereinafter

Otter Creek). Afler Tropic answered my clients' Complaint for damages, we have become aware

that the evenls leading up 1o my clients' injuries were known, acquiesced, and approved by the Utah
State Engineer's Office, Water Commissioner. Up until this point in time, my clients believed that
the two entities named in the Complaint were the only parties liable for the injuries they sustained.
With this new knowledge gained from Tropic, NOTICE OF CLAIM IS HEREBY GIVEN.

FACTS:

The Otts are the legal owners, equitable owners or otherwise claim an interest in certain property
located in the area of Tropic, Garfield County, State of Utah, lying within Section 27,22, and 28
of J-ownsirip 365 Range 4W. The Easi Fork of the Sevier River runs through the On Properfy.
Being a part of the Sevier River Basin, the East Fork of the Sevier River flowing through the Ott
property is subject 1o the Cox Decree adjudicating the Sevier River System. The Cox Decree
provides that the point of diversion for the Tropic and East Fork Irrigation Company is to be

diverred from the East Fork of the Sevier River at the southwest corner of the southeast quarter of
southeast quarter of Sec. 21,T.36 S.. R. 4 W., into the Tropic Canal. With period of use April l"
toJuneI"-20.00c.f.s.WithperiodofuseJuneI"toOctoberI5'h-15.00c.f.s.Alsoastorageright
of 540 ac. ft. for a Reservoir localed in Section 4 and 5,T. 37 S. R. 4 W., from May l " to Oclober
15'h.

lrrespeclive to the clear mandate of the Cox Decree, Tropic and East Fork continued to locate its
diversion at S 402 fl E 1143 fl from N4 cor., Sec.28,T.36 S.. R.4 W., into the Tropic canal.
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Inslead of nroving the point of Diversion ro conlbrm u'ith the Cox Decree. 1-ropic and East Fork

conlinued its non-conforming diversion until its unlauful diversion rvas discovered by the Ons who

gave nolice to TroPic.

On April 12-2004.inslead of conforming its Point of Diversion 1o the Cox Decree, Tropic filed for

a change in irs point of diversion (change application nunrber 61-2113 (a28860)) with the Utah

Division of Waler Rights. An informal administrative hearing was held on July 28.2004. in the

Panguirch City Council room. A1 the hearing- 1-ropic argued thal the location of the Poinl of
Diversion. al leasl since 1892. has been in lhe same location u'hich it is now and the requested

change rvas amending the Cox Decree 1o formally describe the correcl poinl of diversion. Utah

Division of Waler Rights found thal the hisloric records as rvell as the common knowledge of the

physical location by waler users in the area for manl'decades suppotls the applicant's position that

the u'ater right record simply conlains an error thal this change application will correct. The Utah

Di'ision of lfr/ater Rights approveC change applicalion number 61-2173 (a28860) subjecl to prior

rights and rvith the following conditions:
I ) The amounl of waler diverted by the applicant from the East Fork of the Sevier

River is limited to 20.0 c.f.s. from April l5'h to June l " and to l5 c.f.s. from June 2nd to October I "
for the irrigation of 1 .435.6 acres.

2) Permanent diversion struclures, head gates and measuring devices shall be

installed to accurately distribule \^,aters diverted under this change and shall be available for

inspection by the State Engineer or his representatives.

3) The approval was limited to the rights to divert and use water and does not granl

any rights of access to nor use of land or facilities not owned by the applicant.

Utah Code Annotated 73-1-6 provides that inigations companies shall have the power of eminent

domain to establish a right of way for the use and maintenance of the waterway running through the

Otts' property. However, Utah Code Annolated 73-1-6 requires the waler companies to pay just

compensation for such right-of-way. Furthermore, in exercising this power of eminent domain, the

water companies are required to act reasonably so as nol to injure the Otts' property. The Cox

Decree describes Tropic's slorage right in the Tropic Reservoir as 540 Acre Feet for the period May
I to October 15. The proposed determination provides that the reservoir has a capacity of 180 acre

feer with a right to fill three limes yearly during the period from April I to September l.

A laler decree restricts Tropic's use of water to April 15 through October i4. Based on these

documents storage outside the period of April 15 through Oclober l5 is not authorized under any

water right held by Tropic. However. on or aboul lhe2l" day of Febilory, 1961- Tropic entered into

a written agreement with Oner Creek wherein Tropic would slore Otter Creek Water in the Tropic
Reservoir and would receive compensalion in the form of ten percent of the amount ofwater stored

and that the River Commissioner would distribute the water according to the lerms of the agreement

until April 15. 1968, or until a change is asked for by either parry. Otter Creek has not transferred

any of ils storage rights from Otter Creek Reservoir 1o Tropic Reservoir. Because water is nol

aulhorized for slorage during the Oclober I 5 to April 15 period, Tropic's slorage during this period

is unauthorized and in violation of the Cox and other Decrees and in violation of $ 73-3-29 Utah

Code Ann.



1-ropic. in order to suppl), u,aler to Oner Creek pursuanl 10 the Agreement has repeatedly slored

waler from October 15 to April l5 of each year and released the slored waler oul of the Tropic

Reservoir at a rale thal is above the natural canf ing capacitl,of the nalural chamel parr of which

is locared upon the Ott property. Tlre Otts are informed and believe thal in order to fuflher Tropic's

purposes in delivering waler to Otter Creek. irrigation companies lrave exploded dynamite on the

tanks of the East Fork running along the On properD,lo deslrov bear,er dams and the natural habit

of said bank diminishing the value of the Olls'propertl'. The Otts believes that the release of the

illegalll' slored vraler u,as inlenlionally designed 10 "flush" the nalural walerway 1o provide more

water 1o be delivered to Otter Creek than would occur nalurally. Such actions by the irrigation

companies. individualll,' and in concerl- eroded and depleted the walerway bank causing a

considerable loss 1o the Otts' top soil from off their property. eroded the stream banks- destroyed

the nalural animal habitat. destroyed the natural fishery in the slream and drained the natural

meadow conditions abutling the slream. The Otts have incurred and will incur damages lo remediate

rhe loss of topsoil. destruction of animal hahitat. stream bank ercsion. loss cf fishery and loss of
meadou'land abutting the stream.

As more parricularly set forth above, Tropic and Oner Creek slore water in the Tropic Reservoir

to be used for irrigation purposes. Periodically, Tropic causes or permits the control gates of the

Tropic dam to be opened to send irrigation water 1o Otter Creek pursuant to their Agreement. Such

release and flooding is done intenlionally and is released in an amount above the natural carrying

capacity of the natural channel in order to gel more u,aler 1o Oner Creek. Such release and flooding
of water exceeds any express or implied easements, if any there be, lying within the streambed

owned by the Tropic or Otter Creek and constitutes a trespass onto the Otts' property. Such release

and flooding constitutes a conlinual trespass in derogation of the Otts' rights in the proper$. This

continuing lrespass has damaged the Otts by causing the loss of topsoil, destruction of animal

habitat, stream bank erosion, loss of fishery and loss of meadowland abutting the stream ofthe East

Fork. The Otts'damage is a continuing damage as a result ofthis continual trespass which the Otts

believes may well exceed $1.000,000.00 to fully remediate and restore.

lnl962,Wallace Ott and Mary Ott granted to Tropic the right 10 erecl and maintain a cement canal

on the existing right-of-way of Tropic as 10 property lying within Seclions 21 and 22 in Township
36, Range 4W according to the laws of the State of Utah. The then existing right-of-way
encompasses eight feet in width and three (3) feet in depth and extends for a distance of eight (8)

miles through the Otts'land. among others. The irrigarion companies and each of them have no

right or interest in any portion of the Ott property beyond thal contained in the easement.

The scope of said easement is for the use and maintenance of a concrete ditch and does not include

installation of culverts and pipelines within the easement nor any of the Ott property lying outside

the easemenl. The Otts had granled Tropic a license and permission to place a large culvert in the

channeljust above the diversion existing on the Otts' property at issue.

On November 16. 2004- the Otts revoked all licenses to use the Otts' property herelofore given to
Tropic. Said licenses had been previously given 1o Tropic to permit Tropic to use and maintain the

East Fork of the Sevier River running through Section 28 of the Ott Property. Such permissive use



of the land granled to the irrigation companies had run since the Ott Family took possession of the

propertv in the I 960's until effeclively revoked on Novemb er 16-2004 . Anv easentenl existing rvhen

the Otts took title and possession of the property u,as linriled 10 the historic course and flow'of the

Easr Fork of the Sevier River being nol more than eighl feel in u,idth and three feet deep excepl as

ntav har,e been inlerrupled b}, nalurallv occurring beaver danrs running along the entire length of
the On Property. No enlargemenl of the existing easemenl has occurred except however the

easenrenl was expanded in scope by rvay of deed to allow for the placement of the cemenl canal

rvithin Section 21 and22.

Anv enlargemenl of the scope or land subject 10 the easemenl for and of Defendanl's purposes was

permissive and oral constituting a license until revoked on November l6- 2004. An aclual dispute
has arisen between the paaies concerning the scope and nalure of the easemenl and the license and

the contpensation which may be owed 1o the Otts b1' the irrigation companies for exceeding the
scope of the easemenl. The Ons have enlered inlo iitigation requesling a .iuciicial deciaration
concenring the rights and obligalions of the parlies.

As one undertaking to store waler in an unnatural slate, Defendant Tropic and East Fork is striclly
liable for any damage resulting from such slorage and use. The Otts' have been damaged as a direct
and proximate result of Tropic's methods and use of the water, in thal as a result of water releases

to down slream waler users, The Otts' have been damaged by the loss of valuable lop soil.
deslruction of animal habitat. stream bank erosion. loss of fishery and loss of meadowland abutling
the slream. The total damages resulting from defendant's actions are believed by the Otts to be well
in excess of $ I ,000,000.00 to fully remediale and restore the properr)'. an amount to be determined
at lrial.

Defendant, Tropic owed a duty to act as a reasonable prudenl person in the same or similar
circumstances to all foreseeable parties thal may be injured by the acts of the Defendant water
company. The Otts' were foreseeable parlies as their property lays downstream from the
Defendant's reservoir. Tropic and Otter Creek breached that duty by enlering into an illegal contracl
for slorage of waler and then unreasonably releasing and flooding the Otts' property. Such use of
the rvaler was known by. and directed by the Utah State Engineer's Office. Water Commissioner.
Tropic. Otter Creek. and the water engineer, individually and collectively. were the cause in fact
and proximate cause of the Otts' injuries and damages. As a result of the irrigation companies'
negiigence which was orchestrated r.vith the waler engineer, the Otts have been damageri by the ioss
of topsoil. destruction of animal habitat. stream bank erosion. loss of fishery and loss of
meadorvland abutting the stream of the East Fork in an amount believed by the Otts to be at least
the amounl of one million dollars to remediate and reslore the properry all to be determined at trial.

The inigation companies and each of them have enlered into an agreement for storage of water thal
is illegal as set forth above. The inigation companies and each of them. because of their illegal
agreement. have stored waler wilhoul a storage right in the Tropic Reservoir and then released the
slored waler in amounts which exceed the nalural carrying capacity of the stream thereby causing
injury and damage to the Otts which will be continuing unless such storage and release of water is
enjoined. There exists no legal remedy 10 prolect the Otts and their property from the future damage



that u,ill resull if the wrongful parties are allowed to conlinue their urongful acts. It is proper under
these facls thal a coufl granl the Otls an injunction prevenling the paaies from illegally storing
\\'a1er in the Tropic Reservojr and further enjoining them from releasing u,aler from Tropic
Reservoir a1 anr4ime 1o allorv nrore than 20 c.f.s. of u'aler 1o flou, through the Olts' propert\'.
Furtliermore. it should be ordered thal Tropic- Otter Creek. and the \\/aler Engineer be ordered to
liniit their use of the u'alerway and diversion struclures and canal lying rvithin the Otts'propert)'
so as nol to infringe on the Otts' properry rights exlending beyond eight feet in width and three feet
in depth. A coufl should forbid the r"'rongful parties and each of them and those in concert u'ith
thenr or under their control from discharging explosives on the Otts' propertv u'ithout the express
rvritten permission ofthe propert-y o\\Iner. Finally. it is proper for a court 10 restrain any planned use
of the walerway running through the Otls' propefi thal no1 onll' exceeds the spacial specifications
ofthe easemenl bul also changes the scope ofthe easemenl which is thal of a concrete ditch without
the initiation of eminenl domain proceedings and compensalion for such taking.

As stated above. Tropic. by answering the Otts' Complaint- have put the Otts on nolice that the
Utah State Waler Commissioner over the waters at issue knew, approved. and direcled the irrigation
companies' illegal uses thal have damaged the Otts. As such. the State of Utah should be held joinr
and severably liable for the damage thal has been done to the Otts' properry. They demand two
million dollars 10 compensate them for their injuries.

It is may office's belief that the State of Utah is liable to the Otts under theories of lrespass, stricl
liability. and negligence. The damages the Otts seek result from destruction of real property, loss
of considerable topsoil, infringemenl on their real propert_v ownership rights (such as the right to
exclude and use and enjoy their property without unreasonable interference), among others.

ln effort 1o resolve this matler. we hope to hear from you soon. If you have any questions, please
contacl me at the above referenced numbers.

Very truly yours,

HARR]S & HARRIS LAWYERS. LLC

MLFVnb
encl: none
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